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1S oqp 56 rfiT-SIeyr & AT AT HLAT § T g T SIS F i ey si= sy 1 werw
Tt Y Srdler S7eraT TOIETOr STAEH SRqd e ThdT &, ST (3 Q& SeeT 6 9% gt 9T gl

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

TR TR T AT A

Revision application to Government of India:

(1) F=0" ITeT o ATaREw, 1994 it 8T oqa A+ Jarg T HHA! & a1 § YaAIH 1T Sl
SY-ETRT & ToH I & SAaiid TAAel saed JAeiq qi=e, AR 9, &w #ee, e &9,
=reft dfrer, stta v wae, g9 7, 75 fIee: 110001 & 6t st =T -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35ibid : -

@) 3l are & g & A § 99 T @iRER e § R AOSTIR 4T o e § ar Gy
T\ TSR & FEY WUSTITC # A7er o S §¢ A #, A1 fnfl srog e Ay sosm & =g og faeft ey &

> ::) In case of any loss of goods where the loss occur in transit from a factory to a
o :w/ ehouse or to another factory or from one warehouse to another during the course
e :.;“-,(sfi\”g;f/’processing of the goods in a warehouse or in storage whether in a factory or in a
; /(f/arehouse.

(@ W ¥ are< Rt g A sk § Rt #rer o T are % ARt § sw ek sy A @
ITYTE I o XA & areel F S Wk ¥ argk R g ar e ¥ Faifaa g
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M) A0 Lo B AT [ [T IR % aTeR (ATer AT e @) et o @ e gn

In case of goods exported outside India expoit to Nepal or Bhutan, without
payment of duty.

(=) ST ITITEH I STUTEA o  STAT o (A7 ST SYET HieT 7T Y T8 § 3l A ameer oiy g9
HRT T I % FaAT(ee 3Tg<h, A & gIRT IIia af g9 92 47 a1s & ¥ iy (7 2) 1998
gRT 109 gRT Y= T T g

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) =0T SATET o (sTdier) e, 2001 % [ 9 % siwia e s dear su-8 F <r
wioat 7, I0a sweer F 9fa srewr AN Rats § OOF 79 F Ffrawe-smeer v sl smaer @ -
gtaat % arer SR ereeT fRar ST I1iRjw U a1y @rdr § 1 qeg N % sfava g=r 35-3 &
et Bt % T o 9aa S 91 ER-6 I @F Ui ot g+ =T ul

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) XTSI siae & W STgt Gy e Ueh AT S99 IT S6Y o gral €99 200/ - G I 6y
ST 3T STgT SRy U @1e & SATT gl ar 1000/~ @t hie {ar it Syl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

9T 9o, S SCTTEA Qe A QAT K sfiefter _rarfRreer % gy srfter-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) e Seqrae o afaf=aw, 1944 Hi g=T 35-d1/35-7 & siaia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Swired IREee ¥ TN ATER F SrET S eTdie, i F A § AT 49, Fesd
SEUTET e Td et srdiefr mmaTieERr (Ree) fit aftrr ety fifee, srgaarars § 2nd |,
FgHTCT e, srExaT, NREATR, gARmEme-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated,/;++ 5, 7

BN Ry E

ot N
,“64

\___/’4
Vlswaw"
2 WP
w

- ap
e

p-




(8) I e emer § S YT SIAT T GHTAL QraT g AT T4 T N 3 Forg e &7 $rar Iugh
&1 ¥ fohar ST =TT 39 99 F B g¢ o & orEr ud s ¥ a=n F Mg g srdieiy
T TTAROT shY ek STYeT AT Shvatd I bl Weh MG [ohaT SITaT § |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) AT e AREIH 1970 TAT FOET St aqgET -1 % siaia MuiRa @ agar sw
SIS AT YL FATRATY AvTaT TSR F aeer # § FAF A T IR & 6.50 T &1 =ram
q[oa feshe @ gIAT ATTRY |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) T AR Helfera wroet @ M=o sy arer [t 6 & oft earr swesfRer R strar § S &
S, FHeald TS (e Td HaTah< Sdield =ATTasr (Frataf) Fam, 1982 7 Riga &1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T e, FAT ITTET [od Ta AT arfiend =rarieeer (ffeee) T s srfie 3 wrier
¥ HdeqqT (Demand) T& &€ (Penalty) &7 10% Id ST HAT WG gl gIeAif, STeeha T ST
10 T JIT %l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FEAIT ITUTE Yo ST AT o Sianid, QAT GRIT Fded @l 9 (Duty Demanded)|
(1) < (Section) 11D % wga MatRa Ty,
(2) foram Tera Arde wike Fi i,
(3) AT3e Hise Fawt & e 6 F qga 37 il

7g qF ST ¢ wfa orfier’ § gl qF ST Y geT § sl Qe e o o1 Ud o ST A
T

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken; i
(iii amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =& 3T & I Srfier WTTEHTT o GHeT Srgl b STAT [ AT I farfaa gy v ¥ &3 1y
e % 10% TTAT 9% SR S[g1 heel 08 (AaTied gl a9 v & 10% SFTQT X i ST dehdit gl

In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where dut@b‘.f- di?;‘ty and penalty are in dispute,
or penalty, where penalty alone is in dispute.’;
gt
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Vimalkumar Kishorkumar pathak,B-1101,
Shlok Mirabel, Near Royal Homes, Satyamev Vista Road, New Gota,Ahmedabad-382481
(hereinafter referred to as “the appellant”) against Order-in-Original No.
CGST/WTO07/HG/349/2022-23 dated 28.08.2022 (hereinafter referred to as “the impugned
order”) passed by the Assistant Commissioner, Central GST, Division-VII, Ahmedabad North

(hereinafter referred to as “the adjudicating authority™).

2, Briefly stated, the facts of the case are that the appellant is engaged in the business
activity of service provider holding PAN No. ALGPP7987E.On scrutiny of the data received
from the Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16 & 2016-17, it was
noticed that the appellant has neither taken service tax fegistration nor paid the service tax
whereas the figures are shown as “Total Value for TDS(including 194C,194la, 1941b, 194] & '
194H)” as provided by the IT department. Details are as under:

Year Total Value for TDS(including | S.tax Rate | Service tax Not
194C,194la, 1941b, 194] & 194H) paid (in Rs.)

2015-16 | 42,40,044/- 14.5% 6,14,806/-

2016-17 | 12,11,200/- : 15% 1,81,680/-

Total 7,96,486/-

Accordingly, it appeared that the appellant had earned the substantial income providing the
service during the above period but not paid the service tax on the same. The appellant were
called upon to submit copies of Balance Sheet, Profit & Loss Account, Income Tax Return,
Form 26AS, for the said period. However, the appellant had not responded to the letter issued

by the department.

2.1  Subsequently, the appellant were issued a Show Cause Notice No. CGST/A’bad
North/Div-VII/AR-III/TPD/Un-Regd-15-16/61/20-21 dated 27.09.2020 demanding Service
Tax amounting to Rs 7,96,486/-/- for the F.Y. 2015-16 & 2016-17 under provisions of
Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under
Section 75 of the Finance Act, 1994; and imposition of penalties under Section 77(1), 77(2)
and Section 78 of the Finance Aét, 1994,

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating
authority wherein the demand of Service Tax amounting to Rs. 7,96,486/- for the F.Y. 2015-
16 & 2016-17 was confirmed under proviso to Sub-Section (1) of Section 73 of the Finance
Act, 1994 along with Interest under Section 75 of the Finance Act, 1994, Further, (i) Penalty
de af tl,:l;l.’;;r inance Act, 1994 ;

1y

of Rs. 7,96,486/- was imposed on the appellant under Section

D w CEH R,
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(ii) Penalty of Rs. 10,000/- was im_ppsed on the appellant under Section 77(1)(a)& 77(1)(c)ol
the Finance Act, 1994 and (iii) Penalty of Rs. 5,500/— was imposed on the appellant under
Section 77(2) of the Finance Act, 1994.

3."  DBeing aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:

o The appellant submitted that they came to know the whole issue at the time when the
official of the service tax department visited them to recover the demand confirmed
vide impugned OIO. They are engaged in construction activity [or the religious trust.
They denied that they have contravened any provision of the service tax. The OIO is
passed without providing reasonable opportunities of personal hearing and the same is
gross violation of the principal of natural justice. The adjudicating authority gave 3
date of personal hearing within the period of 5 days vide single letter which is legally
not correct. They made reference of case law of Regent Overseas Pvt. Ltd Vs Union of
India reported as 2017(6) G.S.T.L. 15(Guj.)

o The appellant stated that they were providing exempted services to the religious
charitable trusts registered under section 12AA of the income tax Act,1961.they have

furnished the copies of registration certificates.

o The appellant submitted that they have suppressed nothing from the department and
the extended period can’t be invoked in their case. They made reference the case law
of (i) Continental Foundation jt. Venture Vs. CCE, Chandigarh, reported in 2007(216)
ELT 177(SC), (ii) M/s jaiprakash Industries Ltd. reported in 2002(146) ELT 481(SC)
,(iii) M/s Pahwa Chemicals Private- Ltd Vs Commissioner-2005(189) E.L.T.
257(S.C.), M/s Hindustan Steel Ltd vs State of Orrisa-1978(2) E.L.T. J159(SC) and
M/s Padmini Products v. Collector of C.Ex. 1989(043) ELT 0195(SC).

o They submitted that the benefit of threshold limit i.e. Rs. 10 Lakhs is also available to

them but adjudicating authority didn’t extended the same to them. They requested to

allow their appeal.

4. Personal hearing in the matter was held on dated 03.01.2024. Shri Dhiraj patel, C.A.
appeared on the behalf of the appellant. He reiterated the contents of the written submission
made at the time of PH. Further he requested for two days time to submit copy of ITRs which

have been received on the same day.

8. I have carefully gone through the facts of the case, grounds of appeal, submissions

The issue to be
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decided in the present appeal is whether the impugned order passed by the adjudicating
authority, confirming the demand of service tax against the appellant along with interest and
penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period F.Y. 2015-16 & 2016-17.

6. I find that in the SCN in question, the demand has been raised for the period F.Y.
2015-16 & 2016-17 based on the Income Tax Returns filed by the appellant. The appellant
didn’t responded to the letter issued by the department. Therefore the impugned SCN was
issued considering the value shown against “Total Value for TDS(including 194C,194la,
1941b, 194] & 194H)” provided by the Income Tax Department. Further the adjudicating

authority has decided the matter ex-parte in absence of any reply/submission.

F Now, as the written & verbal submission by the appellant has been made before me.
The appellant has furnished all the invoices, ledgers, P& L and ITRs for the relevant period.
While going through the submission filed by the appellant, it is seen that the appellant was
engaged in providing the construction service to the religious charitable trusts registered
under section 12AA of the income tax Act,1961. In the F.Y. 2015-16 they have received Rs.
38,40,043/- against the said services out of total Receipt Rs: 42,40,043/- and the same is
exempted from serVice tax as per entry no 13(c) of the Notiﬁcation No 25/2012-St dated
20.06.2012. Rest amount Rs. 4,00,000/- is within threshold limit as their service tax turnover
during the preceding F.Y. was 7,71,200/-.Hence they are not liable to pay service tax for the
F.Y.2015-16.

Further , during the F.Y. 2015-16, they have received Rs. 2,92,000/- against the
services provided to the religious charitable trusts registered under section 12AA out of total
receipt from services Rs. 12,11,200/- which is also exempted from service tax as per entry no
13(c) of the Notification No 25/2012-St dated 20.06.2012. Rest of the amount Rs.9,19,200/- is
also within threshold limit as the taxable turnover in the preceding year was only Rs. 4 lakhs.
Therefore they are not liable to pay service tax for the F.Y. 2016-17. Since the demand of

Service Tax is not sustainable on merits, there does not arise any question of charging interest

or imposing penalties in the case.
9. In view of above, I hold that the impugned order passed by the adjudicating authority
confirming demand of Service Tax, in respect of income received by the appellant during the

F.Y.2015-16 & 2016-17, is not legal and proper and deserve to be set aside.

10. Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant.

11, erdier sal gIeT &t i 78 rfier a7 fHoerer Sudie adiss o o sar g |
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The appeal filed by the appellant stands disposed of in above terms.

Attested

-

(Manish Kumar)
Superintendent(Appeals),
CGST, Ahmedabad
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To,

M/s. Vimalkumar Kishorkumar pathak,
3-1101, Shlok Mirabel, Near Royal Homes,
Satyamev Vista Road, New Gota,
Ahmedabad-382481

The Assistant Commissionet,
CGST , Div-VIL

Ahmedabad North
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[) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, CGST , Div-VII. , Ahmedabad North

Appellant

Respondent

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North
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