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#§Hrf%qvwftv-new +qHdq qRqq mmeat gg IR wIqT#vftwn®tftifl+qvTtrw ©vq
©f©qr{tawftv©q©wftwr wi©rvqaqt€6m{,qmf+q&wtw+f+$a8'v6ar {I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

VHevwH vrWawr qTqqq:-

Revision application to Government of India:

(1) +-dha+rqqqwR gf&f+m,1994#twHrvaa+t+qeTvITV wwt %qTt+j?t©wru=#
TV- wra iT vqv qTq6 % date !qftwr qT+q7 WEft7 tM, wm vWE, fRv +nvq, agn ftvm,
q2it qfq©, dtm gbr vga, fwq wt, q€ftgdt: rroool=it#tqMHfjq :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vfl vr@qt €1ft +gmt+ vv Wr €rf+mr©Tttf#ftwvKIH w Wq6WTtt vr f+a
tw\w=RrHfvr©+vltguqntt,vrfbn WTnrnvr wvntqTiq€fiqftqrwT+
WTFrn+®' vr@=RvfBqThdRms{Bt

transit from a factory to aIn case of any loss of goods where the loss occur
'ehouse or to mother factory or from one warehouse to another during the course

a factory or in astorage whethera warehouse or:essing of the goods
house

(v) vnQ#4TF WtB m vtwtfMfR7vrv w qrqTV btMhrhrtapihr gw %{TTVR
warr qj@+RUb vwi++a wab©Ff%fIll?n xtw t WfM tl



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which me
exported to any country or territory outside India.

(T) qfiv©%ryTTTT7fM{f8qTvne bnF(tWIn VTq qt) fMdafhn Tvr vm $1

In case of goods exported outside India expott to Nepal or Bhutan, without
payment of duty.

(v) 3tfhr @rm#t WTqqqrv3%yqVTT%fRvqt qa%ftaVFq#q{e3kq+WtW qt ST

wraYff+mblaTf8q ats,wftq#nuqft€qt vqqwwvH+fqvgfbfbm (+ 2) 1998

THr I09€Rrfqtwf#{ Tq€n

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) +.ikrwnqq etal (;Mjg) f+mTVdE 200r +fhm 9 % gmtv fRfRffg vw Mr v{-8 td
vfhit +, #f§v mtr % vfl qB% 9fq7 fIq+r t dtv ww % $ft70F-mtv vf wfM wlv # ##
vfhtt % vrqgfq7 wRm fIT=iT vm nfi1'1 at# vrq war I vr Ear qfht + atafT urc 35- T +
ftuffta=RbjTr?Tqbvqghvrq OWl-6qMn#tVft$ft8qtqTf#1

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) fI:fMqT}qT%vrqqR-f+q7t%q Tq@rg WIt TraM%q8utwlt200/- =M !vzm=R

vw al qd+Fw©qq%@rvt wr©§€trooo/-#t=€tvy=mm qt gml

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

dha w, #dh@nqTqj©q+tHqIWftdhf qHTf&qwr+vRWftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) +-.#rRqrQq qj@ gf#fhm, 1944 # UFa 35-dt/35-v + +afa:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) ad®®dq{MR+qaTqqjWR#g©rw©v©% v++%TIT+tdRTrQr©, +aT
@IRT q.q R+ }qrFt gMT NrTr©Fur Wa) dR qfhT ++T aBm, V6qRRnT + 2“ mTr,
q{qTdt Vm, VWqT, BItE(qPR, W§TqTRTq-3800041

To the west regjonal bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2='dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruphcate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 200 I and shall be
accompanied agdnst (one which at least should be accompanied by a fee of
R,.1,000/-, Rs.5,000/- and Rs. IO,000/- where amount of duty / penalty / (iemand /
refund is upto 5 Lac'P 5 Lac to 50 Lac md above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any rbominat&public sector bank of the

place where the bench of the Tribunal is situatek::aS =, ,r\'i- >;Z----\~-q.'%\

Inllg>Ei\ If;+b /fg J..
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(3) qR Bt qT+grt qe qs wtqjt vr WIltqr Ocn % at IM IF &qqr ITf@ =€tv 6r yqVTq al{n
br & f+w qnrnfjv IY aw % Ot tv qt f# f+m q€tqrf+qqt +fRvqqTf@lftwftqfkr
-qlqlm+<'1=Rv$wftvqr hfHvt6NqtqE©rMfMvnr 81

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @rqrw g@ gif&fMI 1970 VTr tRitfB7 qt qlqqt -1 % 3twfv fqElfftV f+u qImI 3%

qMvt vr wwt% qqTftqft fhhn nfhNr+ + meeT + + tr&F #f qq vfBn v 6.50 q& vr qrqmq
q@ ft@©n8mnfiRl

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.

(5) Iq aIddfBVqmmt qt fhhm wt qT&fhMt#tarvft&VnqBrfW fbn mm{qt dH
w, hdhrwqraqrvrq+tqTm wfFdH HmMMm (%nffRfb) fhr-t, 1982 +fifBv il

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

[6) fhnqrg–r, bfhaqrqq qrgvT4tq8m wftdhrqnrTfhrw (ftaa) vb vR wfMt bmI+
+ q&Nhl (Demand) v++ (Penalty) qr 10% if wiT HRT ©fRqtf 1I 6Tgjtf+, RfhEmI{ VTr

10 Mg SVq el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

ir.fM wiTT $@1 sil jqTqT h staiR, qTTfqT KNIT q&r =Ft ;ThT (Duty Demanded) I

(1) dr (S,CUDn) 1 ID + 3@ f+wtfix tTfPr;

(2) fhnqga+qqa hfea qt ITfin
(3) baahftzfbMt%fhFT6+T§dbrufirl

gtI+qm'dfq7 wft©’ + =lI+tf vw#Iwm#{wftv’qTf&vqt++fhI/ nt vqrfhn
Tvr it

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-.deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) §Ywtqr +vftwftvxTfh6wr+vq© gd Tv–6 w mr era Tr@yfRqTfRv8'at +hr f#TVR
qj@# 10% !;m+u3itIq#+qv®€fRVTfR78'wr wv br0% !-mTqqt#tvr wail

In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where d;rjy;Qi'-WI

S.dP'-’'’'“’'”=- di;”“
El it
;3)

or penalty, where penalty alone is in dispute
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F.No. GAPPL/COM/STP/2227/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Vimall<umar Kishorkumar pathal<,B-1101,

Shlok Mirabel, Near Royal Homes, Satyamev Vista Road, New Oota,Ahmedabad-382481

(hereinafter referred to as “the appellant”) against Order-in-Original No.

CGST/WT07/HG/349/2022-23 dated 28.08.2022 (hereinafter referred to as “the impugned

order”) passed by the Assistant Commissioner, Central GST, Division-VII, Ahmedabad North

(hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant is engaged in the business

activity of service provider holding PAN No. ALGPP7987E.On scrutiny of the data received

from the Central Board of Direct Taxes (CBDT) for the F. Y. 2015-16 & 2016-17, it was

noticed that the appellant has neither taken service tax registration nor paid the service tax

whereas the figures are shown as “Total Value for TDS(including 194C,1941a, 1941b, 194J &

19'IH)” as provided by the IT depaament. Details are as under:

Year

2015-16

2016-17

total

Value for TDS(including 1 S. tax RateTotal

194C,1941a, 1941b, 194J & 194H)

42,40,044/. 14.5%

15%n200/.

Service tax

paid (in Rs.)

6, 14,806/

1 ,81 ,680/

7,96,486/

Accordingly, it appeared that the appellant had earned the substantial income providing the

service during the above period but not paid the service tax on the same. The appellant were

called upon to submit copies of Balance Sheet, Profit & Loss Account, Income Tax Return,

Form 26AS, for the said period. However, the appellant had not responded to the leTter issued

by the department.

2.1 Subsequently, the appellant were issued a Show Cause Notice No. CGST/A’bad

N')rtl1/Div-VII/Alt-III/TPD/Un-Regd-15-16/61/2C)-21 dated 27.09.2020 demanding Service

Tax amounting to Rs 7,96,486/-/- for the F. Y. 2015-16 & 2016-17 under provisions of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; and imposition of penalties under Section 77(1), 77(2)

and Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 7,96,486/- for the F. Y. 2015-

16 & 2016-17 was confirmed under proviso to Sub-Section (1) of Section 73 of the Finance

Act, 1994 along with Interest under Section 75 of the Finance Act, 1994. FurTher. (i) Penalty

'';-”’”*“””:""“""""""”'7=:;X:
;f:+JI.
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F.No. GAPP L/COM/STP/2227/2023-Appeai

(ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77( 1)(a)& 77(1)(c)ol

the Finance Act, 1994 and (iii) Penalty of Rs. 5,000/- was imposed on the appellant under

Section 77(2) of the Finance Act, 1994.

3. ' Being aggrieved with the impugned order passed by the adjudicating authority. the

appellant have preferred the present appeal on the following grounds:

0 The appellant submitted that they came to know the whole issue at the time when the

ofacial of the service tax department visited them to recover the demand confirmed

vide impugned OIC). They are engaged in construction activity for the religious trust.

They denied that they have contravened any provision of the service tax. The OIC) is

passed without providing reasonable opportunities of personal hearing and the same is

gross violation of the principal of natural justice. The adjudicating authority gave 3

date of personal hearing within the period of 5 days vid.e single letter which is legally

not correct. They made reference of case law of Regent Overseas Pvt. Ltd Vs Union ol

India reported as 2017(6) G.S.T.L. 15(Guj .)

o The appellant st,tIed that they were providing exempted services to the religious

chdritable trusts registered under section 12 AA of the income tax Act,1961.they have

furnished the copies of registration certificates.

a The appellant submitted that they have suppressed nothing from the department and

the extended period can’t be invoked in their case. They made reference the case law

of (i) Continental Foundation jt. Venture Vs. CCR, Chandigarh, reported in 2007(2 16)

ELT 177(SC), (ii) M/s jaiprakash Industries Ltd. reported in 2002(146) ELT 481 (SC)

,(iii) M/s Pahwa Chemicals Private - Ltd Vs Commissioner-2005(189) E.L. T.

257(S.C.), M/s Hindustan Steel Ltd vs State of Orrisa-1978(2) E.L.T. 1159(SC) and

M/s Padmini Products v. Collector of C.Ex. 1989(043) ELT 0195(SC).

o They submitted that the bcnent of threshold limit i.e. Rs. 10 LaI chs is also available to

them but adjudicating authority didn’t extended the same to them. They requested to

allow their appeal.

4. Personal hearing in the matter was held on dated 03.01.2024. Shri Dhiraj patel, C. A.

appeared on the behalf of the appellant. He reiterated the contents of the written submission

made at the time of PH. Further he requested for two days time to submit copy of ITRs which

have been received on the same day.

5. 1 have carefully gone through the facts of the c

m,Ide in the Appeal Memorandum and documents dv£

lse, grounds of appeal, submissions

Qrd. The issue to be
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decided in the present appeal is whether the impugned order passed by the adjudicating

authority, confirming the demand of service tax against the appellant along with interest and

penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period F. Y. 2015-16 & 2016-17.

6. 1 Hnd that in the SCN in question, the demand has been raised for the period F. Y.

2015-16 & 2016-17 based on the Income Tax Returns filed by the appellant. The appellant

didn’t responded to the letter issued by the department. Therefore the impugned SCN was

issued considering the value shown against “Total Value for TDS(including 194C,1941a,

1941b, 194J & 194H)” provided by the Income Tax Department. Further the adjudicating

authority has decided the matter ex-parte in absence of any reply/submission.

7 Now, as the written & verbal submission by the appellant has been made before me.

The appellant has furnished all the invoices, ledgers, P& L and ITRs for the relevant period.

While going through the submission filed by the appellant, it is seen that the appellant was

engaged in providing the construction service to the religious charitable trusts registered

under section 12AA of the income tax Act,1961. In the F. Y. 2015-16 they have received Rs.

38,40,043/- against the said services out of total Receipt Rs: 42,40,043/- and the same is

exempted from service tax as per entry no 13(c) of the Notification No 25/2012-St datedI

20.06.2012. Rest amount Rs. 4,00,000/- is within threshold limit as their service tax turnover

during the preceding F. Y. was 7,71,200/-.Hence they are not liable to pay service tax for the

F.Y. 2015-16.

Further , during the F. Y. 2015-16, they have received Rs. 2,92,000/- against the

services provided to the religious charitable trusts registered under section 12AA out of total

receipt from services Rs. 12,11,200/- which is also exempted from service tax as per entry no

13(c) of the Notification No 25/2012-St dated 20.06.2012. Rest of the amount Rs.9,19,200/- is

also within threshold limit as the taxable turnover in the preceding year was only Rs. 4 laIchs.

Therefore they are not liable to pay service tax for the F. Y. 2016-17. Since the demand of

Service Tax is not sustainable on merits, there does not arise any question of charging interest

or imposing penalties in the case.

9. In view of above, I hold that the impugned order passed by the adjudicating authority

confirming demand of Service Tax, in respect of income received by the appellant during the

F. Y. 2015-16 & 2016- 1 7, is not legal and proper and deserve to be set aside.

10. Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant .

11 wfFq©af gnr wf 6tv{wftq©rfhnra3=ntu aft%+fM v17r il
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The dppeal Oled by the appellant stands disposed of in above terms.

3TT!T ( Wm )
Attested Date :

F/
(IVlanish Kumar)
Superintendent(Appeals) ,
CGST, Ahmedabad

aXga

By RPAI) / SPEED POST

I-o,

M/s. Vimalkumar Kishorkumar pathak,

B- 1101, Shlok IVlirabel, Near Royal Homes,

Satyamev Vista Road, New Gota,

Ahmedabad-38248 1

J

Appellant

[’he Assistant Commissioner,

CGST , Div-VII.

Ahmedabad North

Respondent

Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, CGST , Div-VII. , Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

b',&mIl File

6) PA file
rd tt'oF\ Ct :'I I



a

IE


